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"OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

C. MANN
ATTORNEY GENERAL

Honorable ¥.L, Duncan o St em—

County Attorney f
Nolan County LMOﬂhu,\, by. D\:“tlz?o ’

Sveetvatey, Texas C
\ A
Dear Sir Opinion No. O IQBI\A \\

Ret Purther informstion conqcmiug
opinion Ro, 0-13%5, feas , s of ammty
officers under the “hot c’back hw.

of this aobétnmt..
s been recelved,
follovat

’ further informatior

o, 0-133%35, con-
a*qr Art, 567v, com-

Your request for
the guestions as are here

or protoct his elain egainst the Btats?

"3. Are the officers serving the processes and
vitnesses entitled to the esme feox and mileage in
s misdemeanor ceso under seid Art. 567b as they
vould be if the seme vere s felony, 1f so vhat
steps would they take to present and collect thair
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cle'ms egainst the Staete? In any event would
they follov the procedure as set out in Art,

1019 and look te the defendant for their costs,
i1f 8o, 1f the seid defendant veas unable to pay
sald costs snd lefd the same out in jeil, would
said officers or witnessos be entitled to collect
from the county one-half feeos as in other miade-~
meenor casest”

Your request concerne our original Opinton No, 0-1335;
hovever, this opinfon hse been reconsidered and ve are snclosing
& oopy of the latter opinion for your convenience.,

The caption of House Bill No. 190, Acts of the 46th
L{gislamre (Art, 567b of the Penal Code) with reference to
all officers issuing and serving process in or out of the
county vherein the prosecution is pending and regarding
vitnesses from within or wvithout the county wvherein the 20~
oution 1is pending, merely states "providing for the iss
of process s;d the sumsoning snd remmneration of vitneases in
prosecutions under certain sections of this Act.” It Le apper-
ent that the saption of the b1ill provides only for the lssuance
of process and the summoning and the remanerstion of witnesses
in prosecutions under certain sections of the Act, We think
that section 5 of Article 567b of the Penal Cods where it pro-
vides that “all officers issuing and serving such prosess in
or out of the county vherein the prosecution ls pending, and
8ll witnesses from w!thin or without the county vherein the
prosecution is pending, shall be eonpematgd in like manner as
though the offense were a felony in grade, 1& vold ineofar as
it ettenmpts to provide for the compensation of officers issuing
or serving process., Ve balieve that it l1e well settled, as set
forth in Volume 39, page 8%, of Texes Jurisprudence (and numerous
cases cited therein) that & provision or a section of the statute
is void if its purpose or substance is not expressed in the cap-
tion of the act. We 4o not think that any provieion 1s mede
in the caption for the compensation of officers lssuing and
serving process, Therefors, it is our opinion that officers is-
suing and serving process in misdomesnor cases arising upder
Article 567b of tho Penal Code are entitled to such fees as
they would be in any other misdemeanor case, VWith reference
to the manner and from vhom such fees are to be collected, 1s
fully discussed in our Opinion KXo, 0-1335,

We anawver your questions as followst

1. In misdemeanor caass prosecutsd under grtiale 557
of the Penal Code, Gounty Clerks are not entitled to the same
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1. In misdemeanor cases prosecuted under Article 567b
of the Penal Code, County Clerks are not entitled to the same
fees as are provided in Article 1026, Code of Criminal Procedure,
for district clerks, but are entitled to only such fees as are
allowed in other misdemeanor ceses.

2. County attorneys are not entitled to the foes
a2 provided in Artiels 1025 of the Code of Criminal Procedure
for misdemeanor cases proascuted under Article 567bh of the
Penal Code. In such cases gounty attorneys sre entitled to the
fees in cases tried in the county court as provided for in Arti-
cle 1061 of the Code of Criminal Procsdure.

3., Officers serving process in misdemeanor ceses pro-
secuted under Article 567b, supra, are not entitled to the same
fees and mileege as they would be if the ocase vere a felony.
Such officers serving process are entitled to only such fees
and mileage as are alloved by statute in other misdemeanor cases.
With reference to fees for witnesses and their mileage in mia-
demeancr cases prosecuted under Article 567b, supre, it is dairfi-
cult to determine the intention of the Legislature regarding
this matter. Hovever, we believe that it was the intention of
the Legislature to increase the fees and milesge of witnesses
in order to secure better enforcement of the statute. There-
fore, you are sadvised that it is our opinion that witnesses in
such cases are entitled to the same fees and mileage in misde-
meanor cases as if the case were a felony in grsde.

Where a defendant is convicted of a misdemsanor of-
fense under the above mentioned article and im unable to pay
his flne and costs and satisfies the same wvorking on public
vorkd or remsining in jail es provided by Artioles 785-797, in-
clusive, of the Code of CUriminel Procedure, the officers or
wvitnessez wvould be entitled to oollect from the scounty one-
half fees a8 in other misdemeancr cases sz provided by Article
1055, of the Code of Criminal Procedure, Bearing in mind that
officers isgmuing and serving process are only entitled to &he
ssme fees and mileage as in other misdemeanor cases and wit-
nesses being entitled to fees and mileage as if the cese were
a felony in grade,.
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Very tmly yours
A
TTORKEY GENERAL OF TEXAS

BY d.uletl tiveme—

Ardell Villians
_Anistant
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